at appropriate times during a life sentence. Moreover, both forms of review must satisfy the standards of due process set by Article 5(4) of the ECHR and common law. Major reform of the legal framework for the implementation of such sentences is required to fully satisfy European developments. K E Y W OR D S : life imprisonment, whole life orders, inhuman and degrading punishment, rehabilitation, Vinter and Others v United Kingdom, Articles 3 and 5(4) European Convention of Human Rights.
BACKGROUND: RECENT CASE LAW
In 2008 Lord Phillips of Worth Matravers, then Lord Chief Justice, mused in the Court of Appeal in R v Bieber that '[t]here seems to be a tide in Europe that is setting against the imposition of very lengthy terms of imprisonment that are irreducible '. 2 Prior to the decision in Bieber, the Grand Chamber of the European Court of Human Rights (ECtHR) had held in Kafkaris v Cyprus that a life sentence from which an offender had no prospect of release, de jure and de facto, might infringe Article 3 of the European Convention on Human Rights (ECHR) because it would be inhuman and degrading. 3 This somewhat hypothetical formulation appears to have been adopted by the majority of the Grand Chamber in Kafkaris because they found that in terms of the Cypriot law and practice in force at the time Kafkaris did have a prospect of release and that the matter did not arise directly. 4 Canute-like, Lord Phillips nevertheless interpreted the Kafkaris judgment as meaning that a life sentence accompanied by a whole life order, that is a sentence that did not set a period after which the sentence had to be reconsidered, could still be imposed. In Lord Phillips's view a possible infringement would only occur if a point were reached at which there was no legitimate ground for the further detention of the person sentenced to life imprisonment. In any event, he held that the power of the Secretary of State 5 to set a prisoner free on compassionate grounds 6 was sufficient provision for release to ensure that it could be applied in a way that would ensure Article 3 was not infringed.
The view that Lord Phillips expressed about the position of the ECtHR on irreducible life sentences was an extended obiter dictum, for it was not necessary for deciding the appeal. That he found it necessary to express it perhaps indicates the importance that he attached to upholding whole life sentences. On the facts of the case Lord Phillips, together with his fellow Court of Appeal judges, upheld Bieber's appeal against the whole life order that the trial court had added to his life sentence and replaced it with a minimum period of 37 years that had to be served before his release could be considered. This too was draconian, for no European country sets a after reflecting on all the features of aggravation and mitigation, the judge [was] satisfied that the element of just punishment and retribution required [its] imposition '. 16 In July 2013 the Grand Chamber turned the tide. By a majority of 16 to 1 its decision in Vinter and others v United Kingdom (referred to as Vinter [GC] below) swept aside the rulings of Lord Phillips and Lord Judge. In so doing the Grand Chamber not only ruled, as the Fourth Chamber had indicated, that the existing procedure for compassionate release was inadequate for ensuring that prisoners were released when there ceased to be a sufficient penological justification for their continued detention. The Grand Chamber also held that an adequate mechanism had to be in place at the time when the sentence of life imprisonment was imposed, for prisoners needed to have a real prospect of release. Such a mechanism should enable a review to be conducted that would determine whether there was still sufficient penological justification for the continued detention of the person on whom a whole life order had been imposed. This form of review of a life sentence with a whole life order is referred to as a Vinter review in this article.
In Vinter [GC] the power of a sentencing court to impose whole life orders as part of sentences of life imprisonment was not challenged (as long as such sentences too were subject to review). Moreover, the Grand Chamber made it clear that if prisoners sentenced to life imprisonment with whole life orders continued to pose a risk to society, they could be detained in prison until the end of their lives. However, in the absence of a real prospect of release, reinforced by the existence of an appropriate mechanism for a Vinter review, prisoners subject to whole life orders would be denied hope of release, which would be inhuman and degrading and thus infringe Article 3 of the ECHR.
BACKGROUND: RELEASE MECHANISMS
Before considering the issues of principle raised by the decision in Vinter [GC], additional background information is necessary on the mechanisms for releasing prisoners serving life sentences in England and Wales and the rest of Europe.
The current English release-review system evolved from an earlier informal system involving the Secretary of State, the trial court, the Lord Chief Justice and the Parole Board. Under this system the Secretary of State would seek advice from the trial judge and the Lord Chief Justice as to the minimum term (or tariff) prisoners sentenced had to serve for purposes of punishment and then set a minimum term after which release could be considered. After that minimum term had been served the Secretary of State, having taken advice from the Parole Board, would decide whether such prisoners who had served the punishment component of their sentences should be released or should continue in detention. 17 In rare instances the Secretary of State would come to the conclusion that the offence was so heinous that no tariff should be set at all. Even then the Secretary of State would conduct a review 'from time to time' and could set a tariff or, if the prisoner had made exceptional progress, order their release. 18 Rulings by the ECtHR that setting the minimum term for someone sentenced to life imprisonment is a judicial function and that the decision on release also had to be made by an independent and impartial body, led to the current system. The ECtHR decisions culminated in the judgment of the Grand Chamber in Stafford v United Kingdom. 19 In Stafford the Court observed that, in the case of mandatory life sentences for murder, continued detention after the expiry of the tariff depended solely on elements of danger and risk. Since these elements might change with time, and the detention might no longer be compatible with Article 5(1), the Grand Chamber held new issues of lawfulness arose. Article 5(4) of the ECHR required that the continued lawfulness of the detention had to be determined by an independent and impartial tribunal, with the power to order release, following a procedure containing the necessary judicial safeguards, including the possibility of an oral hearing. Following the decision of the ECtHR in Stafford, the House of Lords declared the existing regime for imposing minimum terms on lifers incompatible with the ECHR. 20 This led directly to the current statutory regime governing sentencing to life imprisonment and release from it.
The rules governing the sentencing of life sentence prisoners in England and Wales are contained in the 2003 Criminal Justice Act. They provide that in all cases where a life sentence has been imposed the trial court must specify the minimum term to be served by the offender before being considered for release. 21 That term is designed to reflect the period an offender should serve to meet the requirements of retribution and deterrence. After that, the offender must be released by the Parole Board, which for this purpose is regarded as the equivalent of a court, if the Board is satisfied that it is no longer necessary for the protection of the public that the prisoner should be confined. 22 This form of review is referred to below as a post-tariff review.
The provisions of the 2003 Criminal Justice Act relating to life imprisonment also include a schedule, Schedule 21, which give judges indications of the 'starting points' that they should use when setting the minimum periods for mandatory life sentences for murder. Thus, for example, the starting point for the murder of a police officer or prison officer in the course of their duty is 30 years, 23 while for a murder that does Whole Life Sentences 63 not fall in one of the listed categories the starting point is 15 years. 24 The Schedule also provides that if:
a. the court considers that the seriousness of the offence (or the combination of the offence and one or more offences associated with it) is exceptionally high, and b. the offender was aged 21 or over when he committed the offence, the appropriate starting point is a whole life order.
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The Schedule goes on to explain that cases that would normally fall within the criteria for a whole life order are:
a. the murder of two or more persons, where each murder involves any of the followingi. a substantial degree of premeditation or planning, ii. the abduction of the victim, or iii. sexual or sadistic conduct, b. the murder of a child if involving the abduction of the child or sexual or sadistic motivation, c. a murder done for the purpose of advancing a political, religious, racial or ideological cause, or d. a murder by an offender previously convicted of murder.
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A 'whole life order' effectively removes the case from the jurisdiction of the Parole Board, because the prisoner is never 'post-tariff'. At the same time, the 2003 Act removed the general power of the Secretary of State to review a life sentence and order a release. As a result, today whole life sentences are not subject to a general review at any stage, with the limited exception for release on compassionate grounds-a power that has never been exercised. 27 It should be noted that whole life sentences make up only a small proportion of the very large number of prisoners serving indeterminate sentences in England and Wales. Only 51 of the 12,963 prisoners 28 serving life sentences and other fully indeterminate sentences on 30 September 2013 were subject to whole life orders. However, 1092 of those serving life sentences had minimum terms of more than 20 years. 29 There are strong indications that the overall length of minimum terms In most European jurisdictions that have life imprisonment, the procedure for the release of persons serving a life sentence is different to that in England and Wales, because the trial judge does not set an individualised minimum period. Legislation sets the general minimum term, usually of between 12 and 25 years, at which point all persons subject to life sentences are to be considered for release by a court, which may or may not have other functions relating to the enforcement of sentences.
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Unlike in England and Wales, the consideration at this stage is open ended. The court or tribunal responsible for release considers the seriousness of the original offence as a factor in its decision on whether to release the prisoner but also includes in its consideration the progress towards rehabilitation that a prisoner may have made in detention and the risk that he may still pose to society. These substantive criteria, as will be explained more fully below, are similar to those now required for a Vinter review.
HUMAN DIGNITY AND THE POSSIBILITY OF REHABILITATION
The significance of the decision in Vinter [GC] goes far beyond the procedural reform required in considering the justifications for the continued detention of a small group of offenders sentenced to life imprisonment. The Grand Chamber found limits to a state's power to punish to be inherent in the prohibition on inhuman or degrading treatment and punishment. At its core is the recognition of the human dignity of all offenders. No matter what they have done, they should be given the opportunity to rehabilitate themselves while serving their sentences, with the prospect of eventually functioning as responsible members of free society again. The Grand Chamber in Vinter found that the complete denial of this opportunity is inherently degrading and therefore prohibited.
Rehabilitation, the Grand Chamber explained, is not possible without the prospect of release:
[I]n cases where the sentence, on imposition, is irreducible under domestic law, it would be capricious to expect the prisoner to work towards his own 30 Whole Life Sentences 65 rehabilitation without knowing whether, at an unspecified, future date, a mechanism might be introduced which would allow him, on the basis of that rehabilitation, to be considered for release.
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Rehabilitation is, of course, a disputed concept. 34 However, by linking it so closely to providing prisoners with opportunities for self-improvement and to consideration of their release, the Grand Chamber makes it clear that it is focusing on the aspects of rehabilitation that will empower prisoners and enable their social reintegration rather than an earlier narrow notion of forced treatment with which the concept of rehabilitation is sometimes associated. 35 The judgment emphasised that all prisoners need to be able to retain some hope for a better future in which they can again become full members of society. In her concurring opinion in Vinter [GC] Judge Power-Forde explained briefly but eloquently why this matters so much:
The judgment recognises, implicitly, that hope is an important and constitutive aspect of the human person. Those who commit the most abhorrent and egregious of acts and who inflict untold suffering upon others, nevertheless retain their fundamental humanity and carry within themselves the capacity to change. Long and deserved though their prison sentences may be, they retain the right to hope that, someday, they may have atoned for the wrongs which they have committed. They ought not to be deprived entirely of such hope. To deny them the experience of hope would be to deny a fundamental aspect of their humanity and, to do that, would be degrading.
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This brief summary is also a response to the single dissenting opinion in Vinter [GC] , that of the Judge Villiger of Lichtenstein. 37 In Judge Villiger's view, the majority judgment fails to ask whether the individual applicants had been subject to treatment prevented by Article 3 and, if so, whether the treatment was 'inhuman', 'degrading' or even 'torture'. As this passage from Judge Power-Forde's opinion indicates, the differentiation between individuals is unnecessary; for a sentence that denies any prisoner all hope of becoming part of free society crosses the threshold of treatment that is prohibited by Article 3 for all persons subject to it. Judge Power-Forde's holding that the denial of hope is inherently 'degrading' for all 33 Supra n 1 at para 122. prisoners serving whole life sentences can also be read as a response to the second leg of the dissent's criticism. 38 In reaching its decision, the Grand Chamber in Vinter built upon its earlier decisions, finding that, while punishment remains one purpose of imprisonment, 'the emphasis in European penal policy is now on the rehabilitative aim of imprisonment, particularly towards the end of a long prison sentence'. 39 The Grand Chamber referred to an impressive range of material from Council of Europe and United Nations sources, to bolster its conclusion that 'there is also now clear support in European and international law for the principle that all prisoners, including those serving life sentences, be offered the possibility of rehabilitation and the prospect of release if that rehabilitation is achieved'. 40 All the sources are relevant in the United Kingdom, which has acceded to the treaties mentioned or approved the soft law instruments cited.
At the European level that the rehabilitative objective should be reflected in the prospect of prisoners' return to free society should apply to all prisoners, even those sentenced to life imprisonment for the most heinous offences, is apparent particularly from recently published reports of the Committee for the Prevention of Torture (CPT), which have dealt with irreducible life sentences exceptionally imposed in Romania and Switzerland. In both reports the CPT formally held that it considered that 'it is inhuman to imprison a person for life without any realistic hope of release '. 41 This is of considerable significance as the CPT is a treaty-based body and its finding that current practices are 'inhuman' goes to its core obligation to prevent torture and inhuman or degrading treatment of detainees. 42 The CPT called on the authorities 38 In any event, it can be argued that in this instance a distinction between the different types of prohibited treatment is not as important as in other cases, for it is clear that the failure to provide the necessary hope including release procedures degrades all who are subject to it. If indeed the absence of such a procedure were to result in an individual case in further suffering, a court may have to consider whether the treatment could also be designated inhuman or, in an extreme case, torture. Here the question does not arise, as the treatment prohibited by Article 3 lies in the denial of human dignity implicit in the absence of the necessary mechanism for considering release of all prisoners with whole life sentences. 39 Vinter [GC], supra n 1 at para 115. Here the Grand Chamber referred to Dickson v United Kingdom, supra n 35 at para 75; and Boulois v Luxembourg ECHR Reports 2012; 55 EHRR 32 at para 83. In Kafkaris v Cyprus, supra n 3 at paras 68-74, the majority of the Grand Chamber referred to numerous European instruments that emphasise the importance of rehabilitation and the reintegration of prisoners into society but did not draw a direct conclusion from them. In their minority opinion Judges Tulkens, Cabral Barreto, Fura-Sandström, Spielmann and Jebens were critical of the majority for failing to draw more explicit conclusions from the sources it had quoted (at para 4). The minority came to the conclusion that social reintegration of offenders is an established European value. The minority argued (at para 5) that 'once it is accepted that the "legitimate requirements of the sentence" entail reintegration, questions may be asked as to whether a term of imprisonment that jeopardises that aim is not in itself capable of constituting inhuman and degrading treatment'. Whole Life Sentences 67
to make changes to the law to allow these prisoners to be considered for release and to improve their regimes by adding constructive activities that would allow them to improve themselves. 43 Other Council of Europe texts endorsed by the United Kingdom make similar recommendations. The 2003 Recommendation of the Committee of Ministers of the Council of Europe on the management by prisons administrations of life sentence and other long-term prisoners is a perfect example. It makes detailed recommendations on the treatment of such prisoners to avoid the destructive effects of imprisonment, and to 'increase and improve the possibilities for these prisoners to be successfully resettled in society and to lead a law-abiding life following their release'. 44 The 2003 Recommendation on Conditional Release (Parole) provides that parole should be considered for all prisoners. 45 Similarly, the 2006 European Prison Rules emphasised that the regime for all sentenced prisoners should be 'designed to enable them to lead a responsible and crime-free life'. 46 The Rules further require that mechanisms be put in place to prepare prisoners for release.
At the international level, the key treaty-level provisions on rehabilitation are contained in Article 10 of the International Covenant on Civil and Political Rights. Article 10(1) provides for prisoners to be treated with 'humanity and respect for the inherent dignity of the human person', while Article 10(3) specifies that the 'essential aim' of the treatment of prisoners in the penitentiary system shall be 'their reformation and social rehabilitation'. This provision has been accepted without qualification 47 by the United Kingdom and all other European countries. Similar emphasis on the importance of rehabilitation is found in numerous and varied national legal instruments of all kinds. The Grand Chamber in Vinter relied upon a wide range of comparative law and jurisprudence, both European and non-European, to underline the importance of a rehabilitative objective of imprisonment. 48 However, its emphasis on German jurisprudence 49 is significant. The Grand Chamber fully equated its understanding of rehabilitation with the German term 'Resozialisierung' and did so not only in its comparative law section, 50 but also in its own argument. Indeed, in reaching its conclusion, it returned to the 43 CPT reports, supra n 41. 44 At para 2 of the Recommendation Rec (2003) leading German case on life imprisonment, 51 explaining that the German Federal Constitutional Court had recognised that it would be incompatible with the provision on human dignity in the Basic Law for the State forcefully to deprive a person of his freedom without at least providing him with the chance to someday regain that freedom. It was that conclusion which led the Constitutional Court to find that the prison authorities had the duty to strive towards a life sentenced prisoner's rehabilitation and that rehabilitation was constitutionally required in any community that established human dignity as its centrepiece.
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The Grand Chamber noted further that the German Federal Constitutional Court had gone on to explain in a subsequent decision 53 that this rehabilitation oriented approach 'applied to all life prisoners, whatever the nature of their crimes, and that release only for those who were infirm or close to death was not sufficient'. 54 The Grand Chamber then concluded by emphasising that it associated itself fully with the German mode of analysis: 'Similar considerations must apply under the Convention system, the very essence of which, as the Court has often stated, is respect for human dignity.' 55 It follows from this strong emphasis on human dignity that life sentence prisoners should now be able to claim as a matter of right that they should be given opportunities for rehabilitation. This has already been recognised explicitly by the ECtHR for prisoners serving some indeterminate sentences in both the United Kingdom and in Germany. For example, offenders sentenced to imprisonment for public protection in England and Wales were imprisoned for an indeterminate term. Their sentences included a minimum period after which they were to be released by a Parole Board if their detention was no longer necessary for the protection of the public. The British Government had made a commitment to address the underlying behaviour of such prisoners while they were in prison and to rehabilitate them if possible. 56 During their minimum term, however, they were not offered rehabilitative programmes and the English courts held that the Minister of Justice was in breach of a public law duty to provide such programmes. The English courts did not, however, find that the continued enforcement of their sentences was immediately threatened. 57 In James, Wells and Lee v the United Kingdom the ECtHR went further and found that the detention of applicant was arbitrary and thus contravened Article 5(1) of the ECtHR. This applied to the period 'following the expiry of the applicants' Whole Life Sentences 69 tariff periods and until steps were taken to progress them through the prison system with a view to providing them with access to appropriate rehabilitative courses'.
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Rangelov v Germany provides another recent example of the importance of rehabilitation programmes to the legality of an indeterminate sentence. 59 In that case, a Bulgarian national was refused access to a therapeutic programme that a German national in his position would have been able to follow, contributing to his continued preventive detention. The ECtHR held that such discrimination made the continued detention arbitrary and that thus Article 14 (the anti-discrimination provision of the ECtHR) together with Article 5(1) (the prohibition on arbitrary detention) had been infringed.
Both 61 which respectively link rehabilitation to the interpretation of provisions relating to the right to family life (Article 8) and to due process in judging civil rights (Article 6)-the importance of the overall conception of rehabilitation as the objective of imprisonment in the jurisprudence of the ECtHR. The link that the Grand Chamber in Vinter now explicitly makes between the possibility of release required by Article 3 of the ECHR and rehabilitation is part of this wider pattern. Once it has been recognised that all life sentenced prisoners, including those with whole life orders, and indeed all other (sentenced) prisoners should have the opportunity to improve themselves so that they can hope for release, the inescapable logic is that they should also all have a claim to be able to improve themselves, lest they be given no hope of eventual release because no means of (self) improvement are available.
The implications for English law on the execution of sentences of this recognition of a right to the opportunity to rehabilitate go beyond the immediate focus of the Vinter case on what the minority in the Fourth Chamber called a procedural Article 3 right to a prospect of release. 62 In her comparative study of German and English prison law Liora Lazarus has demonstrated convincingly that having a clearly articulated purpose for the implementation of prison law is a crucial element in the consistent interpretation of substantive provisions that specify how prisons should be administered. 63 While some limitations on prisoners' rights are necessary and justified by the exigencies of prison administration, a clearly articulated purpose makes it harder to limit rights further based on unspoken assumptions about secondary penal purposes of imprisonment. This reflects the insight of Alexander Paterson, the English prison reformer of the 1930s, that sentenced prisoners are sent to prison as punishment not for punishment. 64 A clear rehabilitative purpose has a positive function too, for it provides a point of departure for law governing all aspects of the implementation of prison sentences. The story behind the decision of the German Federal Constitutional Court on life imprisonment is that previously the Court had articulated a constitutional right to 'resocialisation' as the key purpose of the implementation phase of imprisonment and had then compelled the legislature to enshrine it in primary prison legislation. 65 A line of decisions of the ECtHR, including now several of the Grand Chamber of the Court, of which Vinter is the latest manifestation, identifies a similar general human right to rehabilitation opportunities, which underpins more specific provisions of the ECHR relating to the treatment of all prisoners and their release from detention.
If the British government is not to suffer serial defeats before the ECtHR in matters of prisoners' rights it should recognise a right to rehabilitation in its own prison legislation and set up appropriate judicial mechanisms to guarantee its comprehensive implementation. This has major implications for root and branch reform of the antiquated 1952 Prison Act and legislation relating to the release of prisoners, beyond the narrow category of prisoners serving sentences of life imprisonment to which whole life orders have been attached. Before spelling out what should be done to concretise an enforceable right to rehabilitation opportunities for prisoners serving whole life sentences, it is necessary to consider in detail what the Grand Chamber in Vinter had to say about the process that may be required to prevent an infringement of Article 3.
REVIEWING THE LEGALITY OF CONTINUED DETENTION
UNDER A LIFE SENTENCE Having determined that an irreducible life term is a violation of Article 3, ab initio, the judgment of the Grand Chamber in Vinter turned to guidance as to the form review procedures for life sentences subject to whole life orders should take. According to the Grand Chamber there must be a review which allows the domestic authorities to consider whether any changes in the life prisoner are so significant, and such progress towards rehabilitation has been made in the course of the sentence, as to mean that continued detention can no longer be justified on legitimate penological grounds. 66 In the next paragraph, the Grand Chamber noted its default position on prescribing remedial action for violations, stating that:
[H]aving regard to the margin of appreciation which must be accorded to Contracting States in the matters of criminal justice and sentencing…, it is not [the ECtHR's] task to prescribe the form (executive or judicial) which that Whole Life Sentences 71 review should take. For the same reason, it is not for the Court to determine when that review should take place. 67 However, the Grand Chamber then went as close as it properly could in identifying and approving the international norm:
This being said, the Court would also observe that the comparative and international law materials before it show clear support for the institution of a dedicated mechanism guaranteeing a review no later than twenty-five years after the imposition of a life sentence, with further periodic reviews thereafter. 68 This approach requires examination. The Grand Chamber knew that its conclusions were controversial. An appeal to the margin of appreciation that states are allowed was not just politic-being as accommodating to the UK government as possible-it was an assertion the ECtHR regularly makes. The Court is rarely prescriptive, and a recitation of the margin of appreciation was not going to placate critics of the overall outcome.
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In endorsing the international consensus on rehabilitation, the Grand Chamber was putting to the sword the idea that all Article 3 requires is a procedure that would give a prisoner a tenuous prospect of release-a 'faint hope' as Judge Mahoney characterised it in his separate concurring opinion. 70 The British government had chosen to implement its remaining power of release on compassionate grounds very restrictively-by limiting it in a Prison Service Order to prisoners physically incapacitated or terminally ill within three months of dying. It had shown no sign of wishing to broaden its interpretation following the decision in Bieber 71 and indeed, had strongly reiterated that position in Oakes.
72 But the Vinter [GC] judgment represented an explicit rejection of executive compassionate release as an appropriate release mechanism. The Grand Chamber concluded that such a power was not sufficient to give prisoners subject to whole life orders any hope of redress, 'should they ever seek to demonstrate that their continued imprisonment was no longer justified on legitimate penological grounds and thus contrary to Article 3 of the Convention'.
73
A weak and vague executive power should be rejected as unnecessarily hesitant, for both the ECHR and English common law provide clear guidance on what should be done procedurally where the legality of continued detention is in issue. 
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Furthermore, an executive power is out of kilter with the judicialised scheme of the English domestic legislation that is applied in most cases relating to release from life imprisonment.
The decision on whether to release someone subject to a whole life order involves a decision about individual liberty, which is of the greatest importance to the individual concerned. In Vinter the Grand Chamber established beyond doubt that there is no legal authority whatsoever for the state to continue to detain under such an order someone whose detention is no longer penologically justifiable. One would expect the decision-making mechanism to reflect the gravity of the determination to be made, that is, the liberty of the prisoner. The decision-making mechanism to be adopted can be traced back to the principle of human dignity. 74 As the UK Supreme Court concluded in Osborn v The Parole Board, 75 human dignity requires a procedure that respects the persons whose rights are significantly affected by decisions. In the Osborn case, human dignity required that prisoners serving indeterminate sentences be given a hearing before the Parole Board when possible release was being considered and when the Parole Board was asked to advise on their possible transfer to open conditions. The Grand Chamber in Vinter could have developed its own more specific approach to procedure had it followed the German life imprisonment jurisprudence on which it relied so heavily for its finding that human dignity requires opportunities for rehabilitation for all prisoners. In its major decision on life imprisonment 76 the German Federal Constitutional Court argued that respect for human dignity required a procedure that goes beyond a loosely structured pardon process in order to make life imprisonment tolerable for the person subjected to it. Even prisoners serving life sentences for very serious crimes were entitled to legal certainty in a state that respects the rule of law. Accordingly the Federal Constitutional Court ordered the legislature to amend the Penal Code to provide for a judicially controlled form of release which, given the enormity of what is at stake for the individual, would have appropriate due process protections. 77 The legislature complied and the consequent amendment established the current procedure in terms of which all prisoners sentenced to life imprisonment must be considered for release by a court after they have served 15 years. At that stage the prisoner must be released if the gravity of his guilt does not necessitate his continuing to serve his sentence and if the release can be justified while taking into account the security interests of the general public. 77 The Federal Constitutional Court did not specify the precise form this should take, but its instruction led directly to the current legislation. 78 Article 57a read with Article 57 of the German Penal Code. The prisoner must also consent to being released. Subsequently, the law was developed by the Federal Constitutional Court. It held that the trial court had to make a finding about the gravity of the guilt of the offender (BVerfGE 86, 288, Decision, 3 June 1992). Only if the trial court found that it was exceptionally grave (besonders schwer) could the subsequent court consider this factor and use it as a basis for ordering the detention of the prisoner beyond 15 years. If a finding of exceptional gravity had not been made, release after 15 years should be determined only on the basis of the competing security interests of the public.
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To understand what procedures could be adopted in the future for the release of prisoners sentenced to life imprisonment with whole life orders in England and Wales, one needs to return to those that are currently in operation. In the background section of this article we described briefly the major mechanisms existing in Europe at the time of the decision in Vinter [GC] for releasing prisoners serving life sentences. We distinguished the mechanism existing in the United Kingdom from the European norm. In the United Kingdom an individualised minimum period (also known as a 'tariff') is set after which release must be considered and granted if the offender poses no further risk to the public. According to the European norm, the release decision also takes into account the heinousness of the offence when making release decisions. It is clear that the decision on release that the Grand Chamber now envisages in cases where a life sentence with a whole life order has been imposed requires a full review of all factors including the nature and seriousness of the original offence, the rehabilitation of the prisoner and, relatedly, the risk, if any, he may pose to society. Such a Vinter review is like those release decisions required for all life sentences in most European countries.
Continuation of detention beyond its justification is a violation of the person's right to liberty and as such is an extremely serious matter. Appropriate procedures must be put in place to prevent it. That is the basis for habeas corpus, and the reversal of the normal burden in domestic false imprisonment claims. And that is why the German Federal Constitutional Court demanded due process in all decisions on whether persons serving life sentences should continue to be detained. The particular importance of respect for liberty is recognised in the lex specialis that is Article 5(4) of the ECHR, which provides:
Everyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings by which the lawfulness of his detention shall be decided speedily by a court and his release ordered if the detention is not lawful.
There are strong indications that Article 5(4) may be relevant to all types of life sentences, including English life sentences which include whole life orders. In his separate concurring opinion in the Grand Chamber decision in Kafkaris v Cyprus Judge Bratza speculated that the ECtHR could require an Article 5(4) compliant procedure to determine whether the offender continued to pose a risk to society and whether he should be released, also in cases where the trial judge did not specify a minimum term representing the element of punishment. Judge Bratza noted that, in Kafkaris's case, whether conditional release should have been granted depended on two questions:
an assessment of whether the term of imprisonment already served satisfies the necessary element of punishment for the particular offence and, if so, whether the life prisoner poses a continuing danger to society. 
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In order to support his argument, Judge Bratza returned to the decision in Stafford, 80 making it clear that that decision required that 'the determination of both questions should in principle be in the hands of an independent body, following procedures containing the necessary judicial safeguards, and not of an executive authority'. However, because the issue had not been raised in the pleadings before the Grand Chamber in Kafkaris, it could not be decided. 81 Although the application of Article 5(4) to the review of whole life orders was raised by the applicants in Vinter [GC], the Grand Chamber again declined to consider it; this time on the procedural ground that the Fourth Chamber in Vinter had held this aspect of the applicants' case to be inadmissible. 82 Therefore, one needs to examine why the Fourth Chamber held the Article 5(4) issue to be inadmissible.
The Fourth Chamber found the Article 5(4) application inadmissible because it considered it indistinguishable from a similar finding of inadmissibility in the 2011 case of Kafkaris v Cyprus (No 2).
83 In Kafkaris (No 2), the applicant, who had gone back to the First Chamber of the ECtHR with a fresh application after the decision by the Grand Chamber in Kafkaris v Cyprus, argued that the release procedures applied to him infringed Article 5(4). The First Chamber considered the argument but ruled that it was inadmissible as no issue under Article 5(4) arose because Kafkaris's situation was crucially different from that which pertained in Stafford v United Kingdom, the leading case on the application of Article 5(4) to release from life imprisonment.
According to the First Chamber, Article 5(4) was relevant in Stafford because the release decision had to be made by applying only the continued danger to society test. The review process applicable in Kafkaris (No 2) was different. It involved life sentences where release was warranted only if the overall penological justification for continued detention changed. The First Chamber concluded that-unlike the situation in Stafford-the initial life sentence allowed detention without an Article 5(4) compliant review being necessary again, for it argued that no new criteria for a second decision were specified in law.
The basic distinction drawn in Kafkaris (No 2)-between release decisions that apply limited criteria and release decisions in whole life cases where all criteria are relevant-is accurate and to that extent the decision is correct. However, the conclusion that different procedural standards are therefore to be applied when deciding whether to release persons from life imprisonment does not stand up to close scrutiny. It is problematic to hold that a life sentence without a minimum period is sufficient to ensure that the detention of a person subject to it is lawful for purposes of Article 5(4), for the rest of that person's life. Certainly, after the decision in Vinter 80 Supra n 19. 81 Judge Bratza's argument as to the relevance of Article 5(4) to decisions on the release of prisoners sentenced to life imprisonment in general, including those that did not follow the Stafford model, was considered and supported by Lord Brown in Wellington v Secretary of State for the Home Department, supra n 15 at para 78. 82 This was an unfortunately strict application of a procedural rule as the primary conclusion reached in
Vinter [GC] , that a review procedure was required to be in place at the time of sentence, reversed the holding of the Fourth Chamber in this regard and thus provided a substantive basis for considering the matter, which was argued before it, afresh. 83 Application No 9644/09, Admissibility, 21 June 2011.
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[GC], which accepts without reservation that a point may be reached where there are not sufficient further penological justifications for continued detention, the decision in Kafkaris (No 2) cannot stand. It cannot be argued any more, as the Court in Kafkaris (No 2) did, that 'the review of the lawfulness of the applicant's detention required under Article 5(4) is incorporated in the conviction pronounced by the courts' 84 and that no further review is therefore required. On the contrary, we now know that the balance of justifications for detention can shift. Once the penological justifications for further detention are not sufficient any more, further implementation becomes disproportionately severe and therefore unlawful. An appropriate, Article 5(4) compliant, procedure to review all life sentences including those to which whole life orders have been attached, would ensure that such a point is never reached.
This wider conclusion has important implications for indeterminate sentences of all kinds. It is clear that the need to review their continued implementation is what makes them different from fixed term sentences. In fixed term sentences, the ECtHR has consistently declined to intervene in matters relating to early or conditional release, arguing that the original sentence made their implementation lawful for their full duration. 85 That position no longer holds for life sentences where the continued justification of the detention has to be regularly reassessed. 86 This conclusion militates against a minimalist response to Vinter [GC], which would allow the United Kingdom to focus on widening the existing powers of the Secretary of State to release prisoners on compassionate grounds. The British Judge Mahoney 87 suggested that the requirements of Article 3 could arguably be met by merely removing self-imposed restrictions contained in the Prison Service Orders that limit the power of the Secretary of State to release prisoners on compassionate grounds to instances of terminal illness and physical incapacity. The minimalist response would be that if it were to be shown that there were no further penological grounds for continuing to incarcerate a prisoner on whom a whole life order had been imposed, the Secretary of State could simply order the release by including it as an exceptional circumstance justifying the release of the prisoner on (more widely defined) compassionate grounds.
Given the important liberty interests that are at stake, such a limited review would not be acceptable on grounds of fundamental principle. Moreover, a review based solely on the existing statutory power of the Secretary of State to order compassionate release would soon be subject to further challenge, not least because of the wide discretion afforded to the Secretary of State. The first question would be whether its criteria would be clear enough to justify the hope-the prospect of release-to which prisoners with whole life orders are entitled under Article 3 of the ECHR. 84 Ibid. at para 61. 85 Van Zyl Smit and Snacken, supra n 34 at chapter 8. 86 The existence of such regular assessment in Germany explains why applicants serving life sentences in that country have been unable to challenge the release procedures to which they are subject on the grounds that they infringe either Other challenges are likely to be procedural and could be brought in terms of English common law as well as the ECHR. If one looks back at the evolution of the procedures for the post-tariff review of life sentences prior to the ECtHR requiring that they be undertaken by a court like body, it is clear that the English courts too were developing a series of checks and balances to ensure that the Secretary of State exercised this review power fairly. For example, at the instance of the English courts, the procedures adopted by the Secretary of State were tightened up to ensure that affected prisoners had to be given sufficient information to allow them to make representations and were entitled to reasons for the decisions that were taken. 88 The recent decision of the UK Supreme Court in Osborn has reasserted the importance of common law due process in cases related to the implementation of life imprisonment. A particular example refers to the ECtHR decision in Waite v United Kingdom 89 where the ECtHR had held that an Article 5(4) compliant procedure was required to consider whether a young offender who had been sentenced to a de facto term of life imprisonment should have been returned to prison for infringing the conditions of his licence. Lord Reed who wrote the judgment of the Supreme Court in Osborn agreed with the decision in Waite and then remarked that application of the common law could have achieved the same result.
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Even an enhanced compassionate release procedure would not be capable of meeting the requirements of Article 5(4), particularly if it were operated by the Secretary of State. At most, compassionate release could be retained as an additional fall back mechanism to deal with urgent cases for release that could arise before a full review could be conducted. In effect, it would be the equivalent of a pardon to deal with exceptionally urgent cases.
A VINTER REVIEW: HOW AND WHEN?
The purpose of a Vinter review is to determine the legality of further detention and with it to assert the right to liberty. Given the fundamental interests at stake, a review process fully compliant with Article 5(4) should be adopted immediately to assess the continued enforcement of whole life orders. It is virtually mandated for the reasons of principle discussed in the previous section. Although the Grand Chamber did not address the applicability of Article 5(4) in Vinter, the ECtHR may revisit the issue and for the reasons of principle discussed in the previous section find Article 5(4) applicable to these review proceedings.
Such a Vinter review would have to have a judicial character and be buttressed by a number of formal procedural guarantees, including a form of adversarial proceedings with oral hearing where appropriate. Applicants for release would be entitled to legal assistance and to time and facilities to prepare their applications. 91 If the review does not lead to release, due process would require that there must be provision for the matter to be considered again after a reasonable, fixed period. 
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If the above view were incorrect, and the inadmissibility decision in Kafkaris (No 2) was sustained-that the whole life order removed any need for an Article 5(4) procedure at any time-the Vinter review would remain under Article 3. As discussed, the nature of that review would require consideration of the continuing justification of the penal element-a process linked to the original sentencing-and consideration of continuing risk to life and limb. Such a process would therefore necessarily have to include the procedural safeguards commensurate with the seriousness of the right at stake. It is clear that a review aimed at ensuring the prevention of inhuman or degrading treatment or punishment would need to meet the high procedural safeguards more generally required under Article 6 and Article 5(4) of the ECHR, respectively. These would include consideration by a court-like body with determinative powers, and with suitable due process: in particular, disclosure of evidence, adversarial proceedings, and legal representation. 92 The result would be the same.
In addition to these basic protections guaranteed by an Article 5(4) or similar review process, the timing of the review must be determined. A decision needs to be made on how long persons subject to a whole life order have to serve before they are entitled to a Vinter review. Clearly, a fixed period must be set after which such a review has to be conducted. Only the most serious offenders subject to life sentences are given whole life orders, 93 so it is highly unlikely that their release will be justifiable after they have served only a few years. It is against this background that the careful observation of the Grand Chamber 'that the comparative and international law materials before it show[ed] clear support for the institution of a dedicated mechanism guaranteeing a review no later than twenty-five years after the imposition of a life sentence, with further periodic reviews thereafter' 94 should be understood. This accords with the position prior to the institution of the 2003 Act where such a review was conducted at the 25 year stage, and the Rome Statute (which founds the jurisdiction of the International Criminal Court), which requires such a review at that stage. 95 However, a review after 25 years raises one other practical issue that requires detailed consideration. It is far from unusual in England and Wales for minimum terms to be longer than 25 years. Indeed, the higher starting point (relevant, for example, to all murders by shooting) is 30 years. 96 This would mean that life sentenced prisoners with minimum terms of 37 or even 40 years, would not have had a post-tariff review at the stage when life sentenced prisoners with whole life orders would qualify for a Vinter review. This would create an apparent anomaly as the imposition of a fixed minimum term is supposed to indicate that the offences for which it is imposed are less heinous than those offences that result in a sentence of life imprisonment with a whole life order. Because relatively these offences are not as serious, one would also think that the offenders are more likely to respond to rehabilitation and be less dangerous.
However, a Vinter review is distinct from a post-tariff review. The proper way of dealing with those who are currently serving very long minimum terms, would be to subject the sentences of all prisoners to a Vinter review after they have served 25 years. 97 This would include those who subsequently would also be entitled to post-tariff review at the end of their lengthier minimum terms.
At the 25-year stage the Vinter review will look at all the penological justifications for punishment and see whether the balance between them has changed to the extent that the prisoners should be released. This passage of time may lead to a re-evaluation of the salience of one or more of the initial factors and thus also of the balance between them. After 25 years have elapsed the seriousness of the offence may be seen in a different light. For example, a moral panic, which led to the setting of a particularly high minimum period for a firearm related offence, may have abated with the decline of such offences in the quarter of a century since it was committed. Or the prisoner may be found to have behaved blamelessly in prison for many years and to pose a low risk to the public. 98 In contrast, at the post-tariff review the punishment part of the sentence is regarded as completed. The only and less onerous question that remains is whether the prisoner concerned would still pose a risk to the public if he were to be released.
Procedurally a full, Article 5(4) compliant, Vinter review should meet the same requirements as the post-tariff review. In the same way as the Parole Board conducting a post-tariff review can order the release of a person who does not pose further risk to society, a Vinter review should lead to the body conducting it making a final decision on whether to order a release on the narrower criterion that such a review must deploy.
Given the similar procedural requirements of the two forms of review, an immediate and logical reform would therefore be to extend the jurisdiction of the Parole Board to conduct Vinter reviews and to ensure that they are conducted by the specialist lifer panels which the Parole Board is required to deploy for post-tariff reviews. This proposal is subject to the more general comments on the Parole Board below.
WIDER REFORMS
The reforms discussed thus far may be sufficient to meet the procedural concerns related most directly to permanent release into the community of prisoners serving life sentences with whole life orders. Many other related problems with the imposition and implementation of life imprisonment in England and Wales remain. For 97 In order to ensure that long determinate sentences are not used to sidestep the review of the continued enforcement of life sentences, fixed term sentences of longer than 25 years should also be included in a Vinter review. This is done in South Africa where Section 73(6) of the Correctional Services Act 111 of 1998 provides that prisoners with life sentences and those who have very long determinate sentences, including cumulative sentences, must all be considered for release after they have served 25 years. 98 Vinter [GC], supra n 1 at para 108, emphasises that nobody should be released following a Vinter review if they still pose a risk to society.
Whole Life Sentences 79 example, many commentators doubt whether life imprisonment for murder should be mandatory, for the crime of murder is very broadly defined in this jurisdiction. 99 More urgently, the law regarding the setting of minimum terms is in need of reform, particularly as there is a clear trend for these terms to become longer and thus to contribute to the growing population of prisoners serving life sentences in English prisons, a number wholly disproportionate to the equivalent populations across Europe. 100 However, these wider problems are beyond the scope of this article. 101 What can be addressed briefly here are the implications of the finding of Vinter [GC] and other major decisions of the ECtHR that all prisoners serving life or other indeterminate sentences, as with all other prisoners, should have a right to opportunities for rehabilitation and, flowing from it, a realistic prospect of release.
A. Extradition
Should this last right also apply to prisoners facing extradition from the United Kingdom to jurisdictions, where they may face life sentences without a clear prospect of release? This question has not been fully resolved. In 2010 in Wellington v Secretary of State for the Home Department 102 the House of Lords was unanimously of the view that a prospective life without parole sentence in the USA did not raise an issue under Article 3 of the ECHR. The House of Lords took this view, notwithstanding any procedural shortcomings that might be thought by European standards to exist in the exercise by the governor of a US state of the power to pardon someone who did not have a possibility of parole. Like the Court of Appeal in Bieber, the House of Lords adopted the position that the mere imposition of a whole life sentence did not conflict with the ECHR, as it was then interpreted by the ECtHR. In coming to their conclusions three of the five judges also held that in such cases the desirability of extradition is a factor to be considered when deciding whether the punishment likely to be imposed in the receiving state attained the level of severity necessary to amount to a violation of Article 3. 103 They argued that punishment which may regarded as inhuman or degrading in the domestic context will not necessarily be regarded in the same way when a choice has to be made between either extraditing or allowing a fugitive offender to evade justice altogether.
In Babar Ahmad and Others v United Kingdom, this approach was rejected explicitly. 104 However, the ECtHR emphasised that the Convention was not a means of requiring state parties to impose Convention standards on other states and explained that:
This being so, treatment which might violate Article 3 because of an act or omission of a Contracting State might not attain the minimum level of severity which is required for there to be a violation of Article 3 in an expulsion or extradition case. 105 On this weaker test the Court in Babar Ahmad also held, as had the House of Lords in Wellington, that life without parole sentences as applied in the United States did not contravene Article 3. This weaker test has been heavily criticised. Critics suggest that it should be abandoned, and the same standard applied in extradition cases as is applied to European states. 106 Life without parole sentences, which persons who fall to be extradited may face in the United States, should be re-evaluated in the light of Vinter [GC], for it sets criteria requiring hope, that is a realistic prospect, of eventual release at the time of the imposition of sentence. This last criterion was not used by the Fourth Chamber in Vinter, which was the leading case at the time Babar Ahmad was decided. The need for such re-evaluation is underlined by the assessment of the US Supreme Court that life in prison without the prospect of parole 'foreswears altogether the rehabilitative ideal' and 'gives no chance for fulfillment outside prison walls, no chance for reconciliation with society, no hope'. 107 
B. A Right to Rehabilitation in English Legislation?
Fundamental reform should seek to embed the right to rehabilitation directly in English law to enable it to serve as an interpretative guide for all decisions relating to the treatment and release of prisoners. One possibility would be include in a future UK Bill of Rights a requirement, such as that found in the constitutions of Spain and Italy, that all sentences should be oriented towards the rehabilitation of offenders. 108 That possibility is remote. However, a revised Prison Act encompassing a specific interpretative principle along the lines of the requirement of the European Prison Rules that 'all detention shall be managed so as to facilitate the reintegration into free society of persons who have been deprived of their liberty' 109 would provide a useful point of departure, particularly if it were also made clear that it should be applied when interpreting the legal rules governing release decisions.
CONCLUSION
Engagement with root and branch procedural reform is also connected to more substantive rights. In Osborn Lord Reed refers to research 121 on the workings of the current Parole Board that reveals 'the frustration, anger and despair felt by prisoners who perceive the board's procedures as unfair, and the impact of those feelings upon their motivation and respect for authority '. 122 He then comments laconically that '[t]he potential implications [of such reactions] for the prospects of rehabilitation, and ultimately for public safety, are evident.' 123 In Vinter [GC] there was uncontradicted evidence of the stress that Vinter and one of the other applicants suffered and of the deterioration of their personalities in a situation where they had no prospect of release. It may safely be surmised that the impact of the complete loss of hope of even a prospect of rehabilitation is much greater than the impact of anger at procedural shortcomings in the release process. The achievement of the Grand Chamber in Vinter was to recognise this problem, to note that most European states had developed a way of dealing with it, and to develop its Article 3 jurisprudence in order to compel a state like the United Kingdom, which was not addressing the problem, to respond to it. In so doing, the Grand Chamber treated the ECHR as a 'living instrument'. 124 It was following directly in the tradition of the pioneering judgment in Tyrer v United Kingdom, which held that state-imposed corporal punishment of a juvenile, which by the 1970s had been rejected in almost all European countries, was degrading and thus in contravention of Article 3 of the ECHR.
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Much remains to be done on the procedural side in particular, for, as the Grand Chamber explained in 1999 in Selmouni v France, 'the increasingly high standard being required in the area of the protection of human rights and fundamental liberties correspondingly and inevitably requires greater firmness in assessing breaches of the fundamental values of democratic societies'. 126 Vinter [GC] has demonstrated that the need for a comprehensive and manifestly fair procedure to evaluate progress towards release is most urgent for the persons who are likely to remain in prison for the longest on grounds of punishment and deterrence. It should be addressed immediately.
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